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ABSTRACT

Objectives: This article aims to analyse the judicial and penitentiary response to serious crimes committed by individuals with mental 
disorders, with particular attention to the type of sentence imposed and the indication of psychiatric treatment during its execution.
Material and methods: A descriptive study was carried out, combining a literature review with the analysis of 38 judicial rulings 
issued in Spain. The study examines the recognition of mental pathology, the corresponding degree of criminal responsibility, 
and the measures applied. The selected sentences relate to crimes of homicide, murder, and sexual assault, all of which explicitly 
mention a relevant clinical diagnosis.
Results: The results reveal a clear tendency towards the imposition of ordinary prison sentences, even in cases of diminished 
criminal responsibility. Only two cases, classified as criminally non-responsible, led to the application of a security measure 
involving psychiatric institutionalisation. In over half of the remaining rulings, the need for psychiatric treatment was noted, 
although without specifying how its effective implementation would be ensured. This vagueness, combined with the lack of 
specialised resources in the prison setting, significantly limits the possibility of appropriate clinical intervention.
Discussion: The study highlights the structural shortcomings of the Spanish penal and penitentiary system in addressing mental 
health needs, as well as the insufficient coordination between the justice system and the healthcare network. It calls for a 
more individualised approach that integrates clinical, criminological, and social factors of the offender, and that prioritises 
rehabilitation over purely punitive logic.
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RESUMEN

Objetivos: El presente artículo tiene como objetivo analizar la respuesta judicial y penitenciaria ante delitos graves cometidos 
por personas con trastornos mentales, prestando especial atención al tipo de pena impuesta y a la indicación de tratamiento 
psiquiátrico durante su cumplimiento. 
Material y método: Se llevó a cabo mediante un estudio descriptivo combinando revisión bibliográfica y análisis de 38 
resoluciones judiciales dictadas en España. En el estudio se examinan el reconocimiento de patología mental, el grado de 
imputabilidad correspondiente y las medidas aplicadas. Las sentencias seleccionadas corresponden a delitos de homicidio, 
asesinato y agresiones sexuales, todas con mención expresa a un diagnóstico clínico relevante.
Resultados: Los resultados muestran una tendencia clara hacia la imposición de penas de prisión ordinaria, incluso en casos de 
semiimputabilidad. Solo en dos casos, clasificados como inimputables, se impuso una medida de seguridad de internamiento 
psiquiátrico. En más de la mitad de las resoluciones restantes se hizo constar la necesidad de tratamiento psiquiátrico, aunque 
sin concretar cómo se garantizaría su aplicación efectiva. Esta imprecisión, unida a la escasez de recursos especializados en el 
medio penitenciario, limita gravemente la posibilidad de una intervención clínica adecuada. 
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INTRODUCTION

The relationship between mental illness and 
criminality has been and continues to be a subject 
of debate. From the early 20th c. onwards, many 
serious offenders were identified as suffering from 
mental disorders or vulnerabilities, and were seen 
to be more in need of therapeutic care than simple 
imprisonment. However, judicial practice often 
ignored such disorders, which may have led to 
avoidable errors. The focus has evolved from one 
of a criminal responsibility/irresponsibility to that 
of the notion of social danger, with a focus on the 
likelihood of recidivism. This aim of this perspective 
is to offer greater tranquillity to judicial operators and 
public opinion when faced with diminished criminal 
responsibility due to psychiatric diagnosis1.

Although a single “criminal personality” does 
not exist, a number of studies have identified certain 
personality traits, such high levels of impulsiveness, 
poor emotional control, the tendency to seek intense 
sensations and hostility, which are more frequently 
associated with criminal behaviours2. However, it 
should be pointed out that not all criminal behaviours 
involve a mental disorder, or that all mental disorders 
imply criminal conduct. Most people with mental 
disorders do not commit violent crimes, but some 
studies suggest that there is a higher risk of criminal 
behaviour in individuals with psychosis, mood disorders 
and personality disorders (especially antisocial and 
borderline)1,3. It is vital to disconnect the social stigma 
that automatically associates psychopathologies with 
danger4.

In the field of forensics, the presence of 
psychopathological disorders has a profound influence 
on the establishment of criminal responsibility and 
evaluating criminal danger, understood in this case 
to refer to the prognosis of behaviour that reveals 
the likelihood of committing further crimes in the 
future5-7. Responsibility refers to a legal concept based 
on psychobiology and anthropology that alludes to a 
person’s capacity to understand the illegality of their 
actions and adapt their behaviour in response to this 

understanding. A multidisciplinary analysis that 
integrates medical-forensic, psychological and judicial 
knowledge is required8. To be responsible, two basic 
capacities need to be preserved: cognitive abilities (the 
capacity to experience reality) and volitional abilities 
(the capacity to voluntarily direct behaviour). Any 
serious and provable diminishment of these capacities 
will lead to individualised assessment to determine 
criminal responsibility9. This dual concept allows for 
an evaluation that is more open to the complexities of 
human behaviour, while also ensuring greater rigour 
in the judicial decision-making process10. Psychotic 
and personality disorders are particularly relevant in 
this analysis because of the direct impact they have on 
these capacities.

Once responsibility is established, the penal and 
prison system faces the challenge of managing persons 
like these. The legal response varies according to the 
degree of responsibility: responsible persons serve 
sentences in ordinary prisons with the possibility of 
being included in programs such as the Integrated 
Care Program for Mental Disorders (or PAIEM from 
the Spanish abbreviation), while security measures 
are applied to offenders who were not criminally 
responsible or with diminished responsibility, such 
as internment in prison psychiatric hospitals9. In 
such a context, jurisprudence establishes that the 
security measure, especially confinement, has two 
ends: the protection of society against risk and the 
protection of the person involved as a recipient of 
medical-therapeutic treatment. However, in practice 
the judicial focus is more on the social dangers of 
the patient than on their danger as a criminal. In 
such a case, confining an individual because they are 
dangerous should have a therapeutic objective to cure 
or mitigate their mental condition7,11.

Despite all this, the system presents significant 
limitations where mental health care is concerned. The 
lack of prison psychiatric hospitals (only two in Spain) 
and specialised psychiatric units in ordinary centres 
often leads to cases where persons with serious mental 
disorders serve their sentences in common modules 
without adequate specialised treatment12. The 

Discusión: El estudio pone de relieve las carencias estructurales del sistema penal y penitenciario en la atención a la salud mental, 
así como la insuficiente articulación entre justicia y red sanitaria. Se plantea la necesidad de un enfoque más individualizado, 
que integre los factores clínicos, criminológicos y sociales del condenado, y que priorice la rehabilitación frente a la lógica 
exclusivamente punitiva.
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PAIEM has been implemented, but shows limitations 
both in scope and in coordinating with the external 
healthcare network, sometimes prioritising a focus on 
pharmacological approaches over psychotherapeutic 
interventions13. This situation highlights the 
structural deficiencies and predominance of a punitive 
approach instead of a therapeutic and rehabilitative 
process14. Although the program met its quality 
indicator in 2023, estimates suggest that more than 
half of the vulnerable population falls outside its 
scope. Furthermore, there is an evident shortage of 
psychiatric staff, which makes integrated care more 
difficult, and limits the program to pharmacological 
approaches, with the added aggravating factor of a 
lack of integration with the Spanish National Health 
System7.

The European Court of Human Rights has stated 
that imprisoning a person with a mental disorder 
should always take place with a therapeutic end in 
mind, one designed to improve their state of health 
in an adequate and specialised setting. When these 
conditions are not met, the purpose of imprisonment 
is no longer therapeutic and becomes a disguised 
form of punitive incarceration. Along similar lines, 
the Spanish Constitutional Court has warned that 
imprisoning people who are not criminally responsible 
in centres without specific psychiatric units infringes 
the principles of proportionality and legality, given 
that it signifies an unjustified limitation on the right 
to freedom11,15.

In the case of Cataluña, where penitentiary and 
medical competences have been transferred to the 
regional government, the model presents some special 
organisational features that distinguish it from the rest 
of Spain. There are prison mental health units, stable 
clinical teams and coordination mechanisms between 
the judiciary and healthcare that enable there to be more 
integrated care and greater continuity in treatment. 
However, the 2022 report, Salut mental en el sistema 
penitenciari català (Mental health in the Catalan prison 
system) acknowledges that there continue to be major 
challenges such as the lack of intermediate resources 
and care for highly complex cases16.

Despite the theoretical and practical advances 
made in some Spanish regions, there are still major 
gaps, such as the need for a clearer classification of 
certain psychopathologies and the shortage of studies 
that offer a detailed analysis of the types of offences 
associated with psychopathological categories, along 
with the lack of access to and quality of treatment 
received in prison15,17. 

In view of this problem, this study sets out to 
analyse how the presence of mental pathology in 

serious offences is managed in Spain. To do so, an 
updated review of the bibliography is combined with 
a study of court decisions to examine forensic practice 
and the legal consequences of same.

The aims of this study are, on the one hand, to 
analyse the judicial measures imposed for cases of 
serious offences committed by persons with mental 
pathologies, with special attention being paid to the 
frequency with which psychiatric treatment is prescribed 
or applied. Another objective is to identify the main 
limitations of the Spanish penal and penitentiary system 
when treating such persons, particularly with regard to 
available resources, continuity in treatment and clinical 
follow-ups. To conclude, I apply a criminological and 
medical-legal perspective to consider the need for 
individualised analysis that enables prison sentences to 
be adapted to the convicted offender’s clinical, personal 
and social characteristics.

MATERIAL AND METHODS

This article is based on a descriptive and 
retrospective study that combines a literature review 
and an analysis of court rulings in criminal matters. 
The search for rulings was carried out in the data 
base of the Spanish Judicial Documentation Centre 
(CENDOJ) and included decisions from different 
Spanish judicial bodies, the majority of which were 
issued by the Supreme Court, along with some 
rulings by the Higher Courts of Justice and Provincial 
High Courts. To delimit the sample, filters for types 
of offence were applied. The rulings were grouped 
into two kinds of serious offences: manslaughter or 
murder and sexual assault or abuse (mainly against 
minors). Only sentences and rulings that contained a 
clinical reference to the accused’s psychiatric diagnosis 
were considered, either in experts’ reports or literally 
mentioned in the court records. Cases in which the 
only factor mentioned was the consumption of drugs 
or alcohol, with no evidence of an independent mental 
pathology, were excluded. The sample obtained 
covered a period from 1988 to 2025.

The following variables were recorded for each 
resolution: date of ruling, judicial body, type of offence, 
diagnosis mentioned, level of recognised responsibility, 
type of judicial response, indication of treatment 
during sentence and existence of additional measures.

A systematic search of recent literature in academic 
data bases was carried out for the bibliographic 
review. The data based included Medline/PubMed, 
Google Scholar and Dialnet. The inclusion criteria 
focused on literature that covered the three thematic 
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focal points of the study: criminal responsibility 
in cases of serious offences associated with mental 
pathology, psychiatric treatment in the Spanish prison 
setting (PAIEM, HPP), and legal-forensic analysis of 
criminal danger.

Descriptive analyses were used to carry out 
the analysis, calculating global frequencies and 
percentages, as well as specific percentages in each 
group, the aim being to evaluate the relationship 
between the degree of criminal responsibility and the 
type of measure or treatment imposed. The data were 
organised in a spreadsheet prepared for this purpose, 
which enabled the different categories to be compared 
and a general view of the pattern to be extracted. 
Given the reduced sample and the non-probabilistic 
nature of the resolutions, only statistical estimation 
tests were applied.

The study was limited to documented cases, 
with no direct intervention or use of personal data. 
Authorisation from a research ethics committee was 
therefore not required, given that the documents 
were anonymised public resolutions. The procedure 
enabled the analysis to be replicated with access to the 
same sources and search criteria.

RESULTS

The analysis was based on 38 court rulings issued 
in Spain, obtained from systematic searches in the data 
base of the CENDOJ. The decisions were equally 
distributed into two categories of serious offence: 19 
for murder or manslaughter and 19 for sexual assault or 
abuse, mainly against minors. The only cases included 
were those with express mentions of a defendant with 
a serious mental disorder, while cases where substance 
abuse was the only factor were excluded.

A review of the sentences established a clear 
relationship between the degree of criminal 
responsibility and the type of sentence or measure 

imposed. The main findings according to the 
categories of responsibility are described below (see 
Table 1 and Figure 1 for a more detailed distribution):
•	 Not criminally responsible: 2 cases (5.3%) were 

identified in this category. Both were sentenced to 
prolonged internment in a psychiatric facility as a 
security measure (15 to 19 years), with no prison 
sentence. The sentences included probation after 
internment and the obligation to compensate the 
victims.

•	 Diminished responsibility: A total of 11 persons 
(28.9%) were classified as having diminished 
responsibility. In all these cases, ordinary prison 
sentences were imposed (4 to 15 years). A nota-
ble point is that in 9 of the 11 sentences (81.8%), 
the need for psychiatric treatment was expressly 
recorded (in prison, via medical confinement or 
outpatient monitoring). Additional measures 
such as probation and compensation were also 
imposed.

•	 Criminally responsible with mitigating circum-
stances: This group included 4 sentences (10.5%). 
Prison sentences were applied that oscillated bet-
ween 6 and 12 years. In 3 of the 4 cases (75%), 
psychiatric treatment in prison or as an outpatient 
was recommended, and all the sentences included 
additional measures.

•	 Fully criminally responsible: This was the most 
numerous group, with 21 cases (55.3%). All the 
defendants were issued ordinary prison senten-
ces (6 to 20 years). In 8 of the 21 cases (38.1%) 
included the obligation of psychiatric treatment 
in prison. 
Excluding the two cases for persons who were 

not criminally responsible, 20 (55.6%) of the 36 
remaining cases with some degree of criminal 
responsibility explicitly included the obligation of 
psychiatric treatment while the offenders served their 
sentence. As Table 1 shows, the proportion of cases 
with imposed treatment progressively decreases in 

Table 1. Distribution of sentences and psychiatric treatment according to level of responsibility.

Level of responsibility 
No. of 
cases 

% of  
(n = 38)

Main sentence 
Psychiatric treatment  
imposed 

Not criminally responsible 2 5.3 %
Psychiatric 
confinement 

2 (100%)

Diminished responsibility 11 28.9 % Ordinary prison 9 (81.8%)
Criminally responsible with mitigating 
circumstances

4 10.5 % Ordinary prison 3 (75%)

Fully responsible 21 55.3 % Ordinary prison 8 (38.1%)
Total (exc. not criminally responsible) 36 94.7 % — 20 (55.6 % with treatment)
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Figure 1. Psychiatric treatment according to level of responsibility.

line with the degree of responsibility: from 100 % for 
those who are not criminally responsible to 38.1% for 
offenders found to be fully responsible. This pattern 
reflects a trend that matches the judicial reaction to 
the degree of criminal responsibility. 

DISCUSSION

According to the analysis of 38 criminal court 
rulings in Spain, the findings show that there is a 
prevailing trend towards issuing ordinary prison 
sentences, even in cases where the defendant was 
recognised as suffering from a serious mental 
disorder. This practice highlights the fact that despite 
the theoretical advances made in understanding the 
relationship between mental illness and criminality, 
the judicial response focuses primarily on issuing 
custodial sanctions, even for persons considered to 
possess diminished responsibility, where ordinary 
prison was the only measure applied. This empirical 
finding confirms the predominance of a punitive 
approach over a therapeutic and rehabilitative one 
in the Spanish penal system7,14,15. Only two cases of 
persons diagnosed as being not criminally responsible 
(5.3% of the sample) received an order for confinement 
in a psychiatric hospital without any prison sentence, 

increasing the concern that persons with a mental 
pathology may serve a sentence in a common module 
without adequate specialised care7,11,12.

Although recommendations for psychiatric 
treatment were issued in over 50% of the 
sentences where there was some degree of criminal 
responsibility, this ruling was very generic in nature, 
with no specifications as to the type of intervention 
or how to ensure that it would be carried out. The 
absence of express mentions of coordination with 
the external mental health network is related to the 
above-mentioned deficiencies in the PAIEM, which 
has been implemented but shows limitations both 
in its scope and in coordinating with the external 
healthcare network. It has been found that even when 
psychiatric treatment is recommended, its practical 
application is restricted due to the lack of specific 
resources in the prison setting. This limitation is 
further aggravated by a shortage of psychiatric staff, 
which leads to any integrated care often being limited 
to pharmacological approaches that take precedence 
over psychotherapeutic interventions7,13. 

The study highlights the severe limitations of the 
Spanish prison system in treating mental health issues. 
Specialised resources in prison are scarce, and this 
problem has been well documented in literature that 
highlights the shortage of prison psychiatric hospitals 
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(only two in Spain), and the lack of psychiatric 
staff7,12. One outcome of these deficiencies is that 
psychiatric care is often reduced to pharmacological 
supervision and control of behaviour, with limitations 
on a more integrated approach. This type of treatment 
has been commented on as an approach that places 
more priority on a pharmacological solution than on 
psychotherapeutic methods13.

The geographical concentration of prison 
psychiatric hospitals in Alicante and Seville 
imposes major restrictions on access, and means 
that persons who are not criminally responsible are 
often transferred hundreds of kilometres from their 
local areas, which affects treatment adherence and 
personal relationships. These deficiencies have been 
commented on by international organisations, which 
state that confining persons who are not criminally 
responsible in prisons with no specific psychiatric 
units infringes the principles of proportionality and 
legality11,15.

Furthermore, the shortage of places and the 
centralised nature of these resources make it difficult 
for them to be used even when the measure is 
appropriate and necessary. The lack of adequate 
intermediate structures leaves persons with diminished 
responsibility or with minor disorders in a situation of 
clinical vulnerability during their sentence, a fact that 
has been recognised even in more advanced models 
such as the one applied in Cataluña16.

Greater priority is given to a penal approach 
over a therapeutic one. Despite the clinical diagnosis, 
adequate interventions are not always carried out 
in practice, and ordinary prison continues to be 
a common scenario even for people with serious 
mental disorders. This pattern confirms the 
predominance of the punitive logic mentioned in 
more recent literature15. This phenomenon takes the 
form of structural deficiencies that could respond 
to the mental health needs in the prison setting, 
with insufficient clinical intervention and lack 
of effective planning and networks to guarantee 
treatment continuity7,14. This situation has a negative 
impact on the clinical evolution of inmates and on 
the real possibilities of preventing recidivism and 
fostering subsequent social rehabilitation. Inefficient 
treatment compromises the therapeutic objectives 
of confinement and works against the need for a 
criminological perspective that integrates prognosis 
and the risk of recidivism5-7,11.

Analysis of the sentences also validates the notion 
that the relationship between psychopathology 
and criminal responsibility is not a simple or direct 
one. Courts do not confine themselves to a clinical 

diagnosis, they apply criteria that require a real effect 
of the defendant’s cognitive capacities and will at the 
time of the events to consider what attenuating or 
mitigating factors might exist. This finding confirms 
that a legal evaluation respects the principle that 
not all criminal behaviour implies the existence of a 
mental disorder. The process demonstrates that there 
is a careful and personalised evaluation of each specific 
case, and respects the fact that responsibility requires 
the maintenance of cognitive capacities and will, which 
imposes the need for a multidisciplinary analysis8-10. 
However, it should be recognised that although the 
judicial evaluation is rigorous, there continue to be 
limitations on resources and on compliance with the 
measures, which in turn contributes to the structural 
deficiencies observed and documented in the penal 
and penitentiary system7,14,15.

To conclude therefore, a criminological 
perspective highlights once again that there is a need 
for an individualised and multidisciplinary approach 
that integrates medical, legal and criminological 
criteria. This approach should take into account 
the subject’s clinical status, how it affects their 
behaviour, their capacity for control, prognosis 
and risk of recidivism5,6. Not all mental disorders 
imply a higher risk of criminal behaviour, but some 
profiles do present factors that should be taken 
into consideration to prevent future behaviours 
of this nature. It is essential to overcome a merely 
punitive logic and prioritise treatment, recovery and 
social rehabilitation as legitimate ends of the penal 
system7,11. The lack of coordination between judicial 
and mental health systems is a major barrier to more 
continuous responses that are adapted to offenders’ 
characteristics13,16. Only a combination of such 
criteria can effectively enable sentences to be adjusted, 
treatment to be planned and prevent future offences 
from being committed.

Limitations of the study 

This study presented limitations that should be 
borne in mind when interpreting the results. It is a 
descriptive study based on an analysis of court rulings, 
without a direct application of clinical instruments or 
forensic interviews, and therefore the information 
comes solely from the contents of the sentences. 
Selecting cases via the CENDOJ, which was 
conditioned by the express mention of a psychiatric 
diagnosis, may have excluded other undocumented 
circumstances, which may lead to a possible bias in 
selection. Furthermore, the reduced size of the sample 
(n = 38) and the intentional selection of cases limit the 
capacity to apply inferential statistical tests and so 
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generalise the results, although it does enable relevant 
trends to be identified and offers a useful perspective 
for future research.
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